This is Council staff draft product.  The document has not been reviewed or approved by the Council or any member of the Council.  Likewise, the product has not been reviewed or approved, in whole or in part, by any other entity or representative participating in the funding agreement discussions, and, in fact, it is recognized that some elements of this draft may not comport with comments, positions, or suggestions presented by representatives in those discussions.  

Conceptual draft “MOU 2004”

1
Parties

This Memorandum of Understanding (MOU) is entered into by the Bonneville Power Administration (Bonneville), part of the United States Department of Energy, and the Pacific Northwest Electric Power and Conservation Planning Council (The Northwest Power and Conservation Council or Council), an interstate agency formed by the states of Idaho, Montana, Oregon and Washington and operating pursuant to the Pacific Northwest Electric Power Planning and Conservation Act, 16 U.S.C. §§ 839 et seq. (Northwest Power Act).  Bonneville and the Council have general authority under the Northwest Power Act to cooperate and reach an interagency understanding on the matters within the scope of this MOU.


Bonneville and the Council recognize that other governmental entities, including federal and state agencies and the region’s Indian tribes, that are not party to this MOU have significant roles in and perform important functions relating to fish and wildlife in the Columbia River Basin, and that the roles and functions of these agencies may integrate with or complement the activities contemplated in this MOU.  Bonneville and the Council will coordinate their activities under this MOU with these other entities.

Note -- Insofar as this MOU details how Bonneville and the Council interpret and commit to implement their statutory responsibilities under the NWPA and ESA, they are really the primary “parties” of the agreement.  Said another way, if this agreement creates obligations (in either a legal or political sense) that accrue only to Bonneville or the Council, they are the real and only “parties in interest.” 

While our proposal would be to define parties as above, for the reasons above, it may be possible to define and recognize another category of interested entities including tribes and other state or federal agencies.  This was done in the 1996 MOA where the Annex recognized the tribes and Council as “consulting parties.”  In that case, recognition as a  “consulting party” did two things -- 1) it was a way to evidence an interest in the subject matter, participation in the development of the agreement, and a commitment to support the implementation of the agreement, and; 2) Where substantive provisions of the MOA explicitly required, “consulting parties” had rights and obligations as described in the specific provsion. For example, in the last MOA, the Council was a “consulting party” and a specific substantive provision deeper in the document addressed the possibility of transferring funding out of the reimbursable category and into a direct funding arrangement between a federal agency and Bonneville.  That provision required that any proposals to make that sort of change would not be implement without the involvement and input of the “consulting parties”.  Subsequently, the USFWS sought to take the funding of Lower Snake Comp. Production out of the reimbursable category (eliminating its need to run the annual congressional appropriations gauntlet) and to have a direct funding agreement with Bonneville.  Before this was agreed to, the Council relied upon its specific rights as a consulting party in the provision to work with BPA and USFWS to ensure that this change would not frustrate its ability to have those LSRCP activities reviewed in a coordinated way, and on the same basis, as it reviews other Bonneville funded fish and wildlife actions.

2
Purpose and Scope

The purpose of this MOU is to set forth the expectations of Bonneville and the Council with regard to the budget commitment by Bonneville for Council/Bonneville Direct Program expenditures on the fish and wildlife activities described in this MOU for Fiscal Years 2006 through 2010.  The MOU also describes standards and procedures to be used to account for the spending of this budget commitment, for evaluating the success of the fish and wildlife activities funded, and for project and contract management.  This MOU does not cover all of Bonneville’s fish and wildlife obligations and funding activities.  What those other activities are and how they relate to the Council/Bonneville Direct Program or this MOU are described in Section 4 below.


The Bonneville fish and wildlife budget commitment to the Direct Program, and the other provisions of this MOU, are intended to reflect three working principles:  First, the MOU is intended to provide greater financial certainty to Bonneville through a stable, multi-year budget for its direct expenditures for this portion of its fish and wildlife obligations.  Second, this MOU is intended, barring unforeseen events, to identify a budget adequate to meet Bonneville’s fish and wildlife Direct Program funding obligations as described in this MOU.  The third working principle is to assure that the funds that are expended for the survival, protection, improvement mitigation and recovery of salmon and other fish and wildlife are done so soundly and efficiently with predictable and consistent standards and processes.


Integration of NWPA Direct Program and Bonneville’s ESA Funding Requirements

The fish and wildlife activities relevant to this MOU are as follows:  Under the Northwest Power Act, the Council has an obligation to develop and periodically revise a program to protect, mitigate and enhance fish and wildlife affected by the development and operation of the hydroelectric facilities on the Columbia River and its tributaries.  Under the same act, Bonneville has a corresponding obligation to use its funds to protect, mitigate and enhance fish and wildlife affected by the development and operation of the Columbia hydroelectric facilities in a manner consistent with the Council’s fish and wildlife program.  The resulting set of fish and wildlife activities directly funded by Bonneville is referred to here as the Council/Bonneville Direct Program.


Integrated into the Council/Bonneville Direct Program are survival and recovery actions required of Bonneville to improve the conditions of fish and wildlife listed under the federal Endangered Species Act, 16 U.S.C. §§ 1531 et seq. (ESA), and adversely affected by the development and operation of the federal hydrosystem.  This MOU recognizes that ESA requirements established in Biological Opinions, Recovery Plans, or other formal ESA authorized documents or permits have, and may continue, to require Bonneville to fund activities as “off-site mitigation” for deleterious effects of the hydrosystem on listed fish and wildlife.

(See e.g. Biological Opinions on the operation of the Federal Columbia River Power System issued by NOAA Fisheries and the U.S. Fish and Wildlife Service to protect and improve conditions for listed salmon, steelhead, bull trout and Kootenai River white sturgeon).

The financial commitment set forth in this MOU, and the management and accounting procedures and standards established herein, will be applied by the parties to enable Bonneville to satisfy both its Counci/Bonneville Direct Program and ESA “off-site mitigation” requirements for fish and wildlife for the term of this MOU.

Note -- The new Hydro BiOp Draft will be release in time for consideration in setting the funding commitment.  Beyond that, the Council staff opinion is that it is unlikely that significant new ESA funding requirements will accrue to Bonneville during the term of this agreement, and that the language above would recognize that the Direct Program could accept the risk here. 

We recognize that some parties have suggested that the agreement have a  “reopener” provision to allocate risk should be in the agreement.  The Council may want to consider this option also.

Another option may become available should Bonneville decide to have a rate period shorter than the term of this MOU -- if that happens, the MOU could explicitly describe how Bonneville would seek to take into account new ESA funding requirements in any rates setting processes that it conducts after the new ESA funding requirements are made known prior to the expiration of this MOU.

3
Bonneville Direct Program financial commitment

Bonneville’s financial commitment to the Council/Bonneville Direct Program for the Fiscal Years 2006 through 2010 shall average _________ million per year in expenditures through these fiscal years. Bonneville will incorporate this amount into the revenue requirements developed for the rate case or cases for these fiscal years, and collect rates at least sufficient to recover these expenditures.


Financial Commitment Based on Subbasin Plans


In developing this fish and wildlife budget commitment, Bonneville, the Council and other interested entities [or consulting entities if that approach is used] made a good faith effort to estimate what Bonneville’s fish and wildlife financial obligations for the Direct Program are likely to be over the term of this MOU.  The total commitment is based on estimates of the funds needed to implement the portion of the subbasin plans associated with the mitigation responsibilities of the federal hydrosystem, as well as mainstem and systemwide direct expenditure requirements from the existing Biological Opinions and the Council’s program.


Direct Program Access to Bonneville Capital not Assumed


The 1996 -2001 MOA and, more recently, annual start-of-year budget development processes have distinguished between an expense fund amount and the amount of borrowing authority (“capital budget”) that Bonneville would make available to implement the Council/Bonneville Direct Program.  No such distinction is made in this MOU. Bonneville retains the authority to use its borrowing authority to fund Direct Program activities, and will do so at its discretion.  The parties understand and agree that because a separate and additional “capital budget” is not established for the term of this MOU, the financial commitment herein is for expense funds.

Note -- the Council staff believes that access to capital has become too uncertain, and that if the stability and certainty objectives will be met, we must position ourselves to meet integrated Direct program requirements over the term of this agreement with expense dollars.  The workgroup participants may want to consider what, if any, “credits” or allowances Bonneville would receive against the expense budget if and when it does fund projects with borrowed funds, and how that accounting would be done.


Bonneville Administrative Costs Not Included


The financial commitment above does not include any amount for Bonneville’s administrative or overhead costs for implementing the Council/Bonneville Direct Program.  For the term of this MOU, all such costs will be developed and tracked in other Bonneville program areas (e.g. Corporate) other than the Direct Program.

Note -- to be clear, we intend that this cover any and all contracting for assistance that is not reviewed and prioritized in the Council process.  So, all contracting, such as with Battelle, that is for Bonneville’s internal support will not be included in the accounting.  The objective should be that there will not be a list of “non-discretionary” costs claimed against the program budget.


New and Unforeseen Circumstances

It is possible that new circumstances not foreseen on the date of the execution of this MOU could arise and lead the Council, Bonneville, or [consulting parties] to believe that the financial commitment made herein by Bonneville is too little or too great to implement the Direct Program adequately in any one or more of the years covered by this MOU.  In that event, Bonneville and the Council will consult with each other and with other affected entities to decide whether and how to respond to the financial consequences of such circumstances.  The Bonneville financial commitment in this MOU will remain the same unless and until Bonneville and the Council, after consultation with other [consulting parties] affected entities, agree in writing that a modification is required by new circumstances.

Note -- This Council staff believes that a general reopener provision here is adequate.  We recognize that some discussion was given to breaking out “emergencies” “disasters” “unforeseen circumstances” as was done in the last MOA.  Our belief that further definition of changed circumstances requires complicated processes for certifying or declaring that the consultations would be required, and that did not serve us particularly well in the last MOA.
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Relationship to other Bonneville fish and wildlife implementation and funding activities
a.
System operations


Bonneville absorbs financial consequences of system operations


The federal agencies that operate the hydrosystem (the Corps of Engineers, the Bureau of Reclamation and Bonneville) implement system operations to benefit fish (such as spill and flow augmentation) based in the Biological Opinions and the Council’s program.  The result of these operations is that the system generates less energy and at less valuable times than if the system storage and dams were optimized for power production.  As a consequence, Bonneville receives less revenue from power sales, and at times has to purchase more power to meet load, than in a power optimized situation.  For the term of this MOU, the rule is that Bonneville will absorb the financial consequences of operations for fish without effect on the level of Bonneville’s expenditures for the Council/Bonneville Direct Program.  

Cost-effectiveness of operations should be pursued and Equitable Sharing with the Direct Council/Bonneville Program


Notwithstanding the rule declared in the paragraph above, it is recognized that Bonneville, the Council and others must evaluate various components of system operations aimed at providing fishery benefits to attempt to determine if those benefits might be realized in a less costly manner.  That is, the parties and others will and should continue investigations to attempt to find less costly alternative actions that provide similar fishery benefits.  The Council adopted 2003 Mainstem Plan includes specific investigations on this point.  This may mean that during the term of this MOU, decisions might be made in the relevant system operations forums to change system operations for fish that yield savings or additional revenues to Bonneville.  In that situation, Bonneville, in consultation with the Council and other [consulting parties] affected entities, will fashion an equitable sharing of those savings or revenues with the Council/Bonneville Direct Program as called for in the Council’s 2003 Mainstem Amendments.

b.
Fish and wildlife expenditures by the Corps of Engineers, Bureau of Reclamation and U.S. Fish and Wildlife Service under other authorities that are directly funded by Bonneville


Under agreements with the Corps of Engineers, the Bureau of Reclamation and the U.S. Fish and Wildlife Service, Bonneville directly funds the hydroelectric share of operation and maintenance and other non-capital expenditures for fish and wildlife related activities by these three agencies under authorities other than the Northwest Power Act.  This includes matters such as the Lower Snake River Compensation Program and certain Reclamation and Corps mitigation hatcheries associated with specific hydroprojects.  Bonneville’s expenditures for these purposes are not part of the Council/Bonneville Direct Program.  

While not included within the financial commitment stated in Section 3, activities within this category are implemented in the mainstem and some of the same subbasins as the activities funded as part of the Council/Bonneville Direct Program.  Moreover, activities in this category have been addressed and integrated into subbasin plans.  Therefore, the Council and Bonneville will continue to subject activities within this category to Council and independent scientific and economic reviews on the same basis as those within the Council/Bonneville Direct Program.  [Note -- consider an internal reference here to something detailing the review process]
c.
Reimbursement of appropriated funds used for capital investments by Corps of Engineers and Bureau of Reclamation


Bonneville also reimburses the Treasury for the hydroelectric share of capital investments by the Corps of Engineers and the Bureau of Reclamation in dam modifications and other improvements for fish and wildlife that are originally funded by appropriations from Congress.  At present, the capital improvements primarily derive from the Biological Opinions, the Council’s program, or both, and some of these investments are subject to Council, independent scientific review and other similar elements of review applicable to the Council/Bonneville Direct Program process, and those will continue to be coordinated.  However, it is recognized that the standards and procedures for selecting and managing this category of activities and investments, and the costs to Bonneville, are outside the scope of this MOU.

Note -- Reimbursement of appropriated funds used for capital investments of Corps and Bureau:  Even as we exclude these costs, we need to all acknowledge that Bonneville has a significant liability for capital projects that have not been booked as “ plant-in-service”.  The generally agreed estimate is $300 million.  The realization of these costs should not be a surprise that has consequences for the program commitment..

5
Procedures for identifying activities for Bonneville funding under this budget commitment

The 1996 Power Act amendment and the 2000 Program set forth the basic procedures that will be used during the term of the MOU for selecting activities/projects for funding to implement the Council/Bonneville Direct Program.  Generally speaking, those include a joint Council/Bonneville solicitation for project proposals, independent scientific review of proposals, public notice and comment, and a Council recommendation to Bonneville and associated findings related to cost-effectiveness, consistency with the Act and Program, and consideration of ocean conditions.

Council and Bonneville Jointly

The parties, after consultation with other interested entities [consulting parties] will:

· Determine the amount of funding available, on the bases set forth below in the Accounting Procedures section below, available for each fiscal year, remaining consistent with Section 3 above and Appendix ??

· If not conducted annually, determine the timing and frequency of project proposal solicitation and project selection processes;
· Develop a project proposal solicitation form and proposal development process, and in doing so, will make it a priority to establish the connections of proposals to subbasin plans (or other applicable Council adopted Program provisions; and the ability to track project implementation progress and project spending on a near real-time basis.
· Collecting and summarizing project performance reports including appropriate standardized questions and metrics, compiling the accomplishments, and making the information available at least annually.

Council Role

The Act directs the Council to make recommendations to Bonneville for funding activities within the Council/Bonneville Direct Program.  The Council will meet those obligations by taking the lead in the following: 

· Defining the particular steps of a public process that informs its prioritization and recommendations to Bonneville for funding within the Council/Bonneville Direct Program;

· Defining the nature of the independent scientific review, consistent with statutory requirements;

· Documenting its annual recommendations for funding in writing, and making those publicly available. 

Bonneville Role

Bonneville has the ultimate legal obligation to protect, mitigate, and enhance fish and wildlife, and therefore, makes final project funding decisions, in a manner consistent with the Council’s Program.  Given that Bonneville’s final funding decisions are made after significant Council, ISRP, and public review, Bonneville will take the lead in:

· Expeditiously negotiating and executing statements of work and contracts that are guided by and strongly correlated to the project proposals that were developed and reviewed in prior steps of the process as recommended by the Council.

· Developing statements of work and negotiating contracts using uniform project contracting and project implementation processes and requirements/standards. The Council and Bonneville, with the input of others, are currently working to develop uniform project contracting and project implementation .

· Maintaining a tracking and reporting system that is available to the Council and public that, in a near real-time basis, shows project and program implementation (including budget) status.

· Collecting and summarizing project performance reports including appropriate standardized questions and metrics, compiling the accomplishments, and making the information available at least annually.

Note -- this second paragraph is our way addressing the issue in the matrix called “separation of interest.”  Council staff does not think that it is productive to debate whether or not there is a current “conflict” or “separation of interests” problem; rather, increasing the clarity, consistency and transparency of the rules for contracting and project management are something all representatives have been interested in and are currently pursuing as a matter of sound program management.  Developing those sorts of rules and using them would either expose or resolve the other issues some parties have discussed if they in fact exist.

Second Note -- Additionally, the Council staff believes that those uniform processes and requirements/standards being developed in the Process Improvement Initiative could be included as an Appendix to this MOU.  We will need to see how those products develop and ask the Council if it thinks they are satisfactory.  If they are not finished in time, we could still include in the MOU an expectation that those will be completed, set out a time frame for that to be done in this MOU to keep everyone’s “feet to the fire” and explicitly state that we will append those in later (subject to the Council [and perhaps the “consulting parties” agreeing that they are satisfactory of course) as a contemplated modification of the sort explained in section8(a).

Final Note -- we may not want to include any of the implementation process discussion in this MOU at all, since that process is really outlined by section 4(h)(10)(D) of the Act and the 2000 Program -- we may choose to simply rely on those organic authorities.

6
Accounting procedures
· incorporate -- revised and expanded as necessary -- the accounting and budget management protocols recently developed 

a. 
Initiation of accounting for this agreement:  The financial commitment in this agreement shall begin with expenditures for work scheduled and performed after October 1, 2006.  Bonneville will identify all remaining outstanding contract performance through September 30, 2006 and ensure that expenditures for that performance are accounted for in Fiscal Year 2006 or before.  

b
Annual and quarterly review:  After the close of each quarter of the year, each Party shall provide an informal quarterly report showing, on an obligation basis, its expenditures under this budget.  In addition, in conjunction with the annual audit of the Federal Columbia River Power System, Bonneville shall provide an annual independent review of all of its expenditures pursuant to this Agreement on both accrual and obligation bases for examination by the other Parties, the Tribes, and the Council, including a statement of funds available in each funding category for the current fiscal year.  That review shall also be attached to Bonneville's annual Chief Financial Officer's Report submitted to Congress and the President.

c
Accrual basis accounting:  Bonneville maintains its corporate financial accounting on an accrual basis, which means that expenses are recognized at the time they are actually incurred.

d
Obligations will be tracked:  In coordinating direct program projects and furnishing information to the Council [and consulting parties] about available funds in its direct fish and wildlife program, Bonneville will provide an obligations basis report.  That report will reflect, as an anticipated expenditure, all funding agreements/commitments that Bonneville enters into, and when the work to be performed under a funding agreement is to be completed.  When completed, the report’s information for each obligation is adjusted to reflect the actual expenditures and any unexpended funds are de-obligated and made available for other obligations

e
Carry over and carry under:  In years when the "Expenditure Amount Available" exceeds the actual expenditure the excess shall be known as a carry over.  In years in which the Actual Expenditure exceeds the "Expenditure Amount Available," the excess shall be known as a carry under.

h
Carry forward balance:  At the beginning of each fiscal year a cumulative total of all previous carry over and carry under amounts shall be calculated by category.     In determining the amount of funding available for obligation in the direct program category after the first fiscal year of this agreement, the calculation of the carry forward balance shall be based on obligation accounting.  Any funds remaining in these accounts after close of Fiscal Year 2010 will not be re-programmed for any non-fish and wildlife use, but will remain available for expenditure for the benefit of fish and wildlife.]

Note - this section is intended to provide mechanisms to manage the financial commitment to an average.  To do so, this language uses financial terms that were used in the 1996 MOA.  The staff expects that the discussion should first focus on the intent of mechanisms for managing to an average and then confirm appropriate accounting definitions.  Also, the first subsection proposes a “clean slate” beginning for the accounting of expenditures in the rate case.  

8
Miscellaneous provisions
a.
Modifications


The terms of this MOU may be modified by written agreement of the Council and Bonneville.

b.
Dispute resolution

d.
Rights of Indian Tribes not affected


Bonneville and the Council acknowledge that nothing in this MOU is intended to nor shall it create, abrogate, diminish, or otherwise alter the responsibilities and obligations of the United States toward Indian Tribes under any federal treaty, executive order or statute.  Nothing in this MOU is intended to nor shall it create, abrogate, diminish, or otherwise alter any right reserved or established by an Indian Tribe in any treaty, executive order, or statute.  Nor shall this MOU diminish, eliminate, or otherwise modify any obligations or duties of Bonneville or the Council under any other federal law or regulation (now enacted, or as amended) including, but not limited to, those that pertain or relate to fish and wildlife, protection of the environment, and protection of cultural and historical resources.  Funding for cultural and historical resources protection is outside of and not affected by this MOU.

e.
Legal authority not affected


This MOU is not intended to and does not alter or affect the statutory and other legal rights, authorities, responsibilities and obligations of Bonneville and the Council under the Northwest Power Act, the Endangered Species Act or any other relevant law.  Bonneville and the Council intend that this MOU be interpreted to be fully consistent with their respective statutory and regulatory authorities and obligations under these laws.  This MOU is not intended to and does not create any right to any type of administrative review other than as described in the MOU and is not intended to and does not create any new right to judicial review or any other right or benefit or trust responsibility, substantive or procedural, enforceable by a party against the United States, its agencies or instrumentalities, its officers or employees, or any other person.  Nothing in this MOU shall be construed to alter any existing right or remedy under other applicable laws.  This MOU does not limit any party’s proper exercise of discretion authorized by the Northwest Power Act, the Endangered Species Act or any other relevant law.

f.
Termination

This MOU will terminate at the end of Fiscal Year 2010.  Bonneville and the Council may terminate this MOU earlier, after consultation with other affected entities, if Bonneville and the Council determine that it is not serving the purposes intended.

10
Signatures
· Bonneville Administrator

· Council Chair

11  Attached statements of participation and support from consulting parties
__________________________
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