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Memorandum of Understanding for Implementing the Columbia River Fish and Wildlife Mitigation Program during the Fiscal Years 2007-2012

Between

The Northwest Power and Conservation Council 

And

The Bonneville Power Administration

With Concurrences By 

The Thirteen Indian Tribes in the Columbia River Basin 

The Northwest Power and Conservation Council (Council), on behalf of the Governors of the States of Idaho, Montana, Oregon, and Washington,
 and the Bonneville Power Administration (BPA), enter into this Memorandum of Understanding (MOU) to address Columbia River Fish and Wildlife Program (program) integration, planning, and implementation during BPA’s fiscal years 2007 through 2012.

BPA.  BPA is a federal agency, within the U.S. Department of Energy, responsible for marketing power from 31 dams, most of which are in the Columbia Basin and are collectively called the Federal Columbia River Power Supply (FCRPS).
  Under the Pacific Northwest Electric Power Planning and Conservation Act (Northwest Power Act or Act), BPA must use its authorities to protect, mitigate, and enhance fish and wildlife in the Columbia River Basin to the extent affected by the development and operation of the FCRPS in a manner consistent with the Council’s program and the other purposes of the Act; provided, BPA shall not fund mitigation authorized or required from other entities under other agreements or provisions of law.

The Council.  The Council is an interstate compact representing the states of Idaho, Montana, Oregon, and Washington.  Pursuant to the Act, the Council develops a program to protect, mitigate, and enhance fish and wildlife, including related spawning grounds and habitat, on the Columbia River and its tributaries on a system-wide basis.
  In developing the program, the Council must consider the principle that “Consumers of electric power shall bear the costs of measures designed to deal with adverse impacts caused by the development and operation of electric power facilities and programs only.”
  

Tribes. There are thirteen Indian tribes in the Columbia River Basin with recognized fish and wildlife management authority, resources,  and expertise. The Act gave an express role to tribes as primary proponents of measures to be included in the program.
  BPA shares the federal government’s trust responsibility to protect trust resources. The Act does not affect or modify any treaty or other right of any Indian tribe.
 Therefore, the tribes have been invited to participate in MOU discussions and to concur in the completed MOU.

CBFWA.  The Columbia Basin Fish and Wildlife Authority’s (CBFWA) mission is to coordinate and promote effective protection and restoration of fish, wildlife and their habitat in the Columbia River Basin on behalf of its 19 members—fish and wildlife management agencies and tribes.  CBFWA will be asked to undertake important tasks supporting implementation of this MOU.
I.  Purpose and Objectives

The purpose of this MOU is to describe BPA’s integrated program budgeting, accounting, and contract management practices during the term of the MOU and the Council’s program development and planning processes that contribute to BPA’s Northwest Power Act and Endangered Species Act (ESA) compliance efforts.  The integrated program is a set of mitigation measures, consistent with the program, that BPA implements to fulfill its obligations under section 4h(10)(A) of the Act and the integrated off-site actions necessary for the FCRPS to comply with the ESA pursuant to biological opinions on FCRPS operations.
  This MOU is intended to articulate roles, responsibilities, and expectations to support clear guidelines and streamlined processes for future program development and implementation,  progress reporting, and effectiveness evaluation.  

A.  The objectives of this MOU are:

1. To identify BPA’s expected financial commitments and establish a set of protocols that will position BPA to better achieve its biological objectives related to fish and wildlife affected by the FCRPS within the financial commitments during the time period specified in this MOU.

2. To identify the Council’s expected planning commitments to provide BPA with regionally supported, scientifically sound and prioritized project recommendations that will allow BPA to achieve its biological objectives through performance measures related to fish and wildlife affected by the FCRPS over a reasonable period of time.

3. To coordinate the Council’s integrated program recommendations closely with BPA’s legal obligations and budgetary commitments such that the general outcome is that the list of projects BPA receives from the Council is the list of projects BPA implements. 

4. To provide integrated program stability, clarity and certainty for the Region’s fish and wildlife managers, concurring tribes and others as to the expected protocols the Council will use to develop the integrated program and its funding recommendations to BPA.  

5. To describe the management and reporting protocols that BPA will use to implement its share of the integrated program.

B.  In striving toward these objectives, the BPA and the Council aim to achieve the following goals
:

1. Ensure the protection, mitigation, and enhancement of healthy sustainable populations of fish and wildlife through the implementation of an integrated suite of prioritized actions proposed for funding that are the most biologically-effective and most cost effective, addressed to the impacts of construction and operation of the federal hydropower system, and consistent with the Columbia Basin Fish and Wildlife Program vision of protecting and mitigating the natural ecological functions, habitats, and biological diversity of the Columbia River basin.  

2. To implement the FCRPS Biological Opinions and the integrated program while providing the Pacific Northwest an adequate, efficient, economic, and reliable power supply.

3. To continue improving the integrated program and its implementation by using the principles of adaptive management.

4. To improve the cost effectiveness and efficiency of administering fish and wildlife mitigation for which BPA is responsible. 

5. Provide more stability, predictability, and certainty in BPA’s implementation of the program.

C.  Principles Guiding this MOU

1. The entire Columbia Basin ecosystem and hydroelectric system must be considered as a whole.

2. Measures recommended to BPA will be for mitigation of the construction and operation of the FCRPS only and will not include mitigation for which others are responsible.

3. Council project funding recommendations will clearly describe the work to be accomplished within the budget made available by BPA.  BPA retains the responsibility to select which projects to fund and negotiate final statements of work, schedules, and budgets as it finalizes contracts with project sponsors.  Beginning in FY 2007, all project priorities, recommendations, and budgets will be reviewed and.

II.  Expectations of the Council

A. ESA

The Council will use the procedures in the Implementation Provisions section of the 2000 Program to integrate BPA funding for the program with ESA requirements.
  

1. The Council’s solicitations for projects should, to a great extent, be a collaborative process with BPA’s Fish and Wildlife Division to ensure all of BPA’s integrated program responsibilities are described and met.  

a. The Council will rely on BPA to provide it with a description of what actions, based on the latest FCRPS Biological Opinions and Updated Proposed Action, are required for ESA compliance.

2. The Council will seek ISRP review of a representative sample of these proposed projects,
 in the project review process.

3. The Council will also seek advice (at open quarterly meetings) from both the United States Fish and Wildlife Service and National Oceanic and Atmospheric Administration Fisheries on how best to integrate FCRPS ESA compliance efforts with other Northwest Power Act mitigation actions.  

4. The Council will also consider regional fish and wildlife managers’ advice for integration of ESA and Northwest Power Act mitigation efforts in its recommendations to BPA.

B.  ISRP review.  

The Council will formally solicit suggestions for how to better streamline and expedite the project solicitation process including expedited ISRP review where necessary.  Under the NW Power Act, the ISRP must “review a sufficient number of projects to adequately ensure that the list of prioritized projects recommended [to the Council] is consistent with the Council’s program.”
  This “leaves flexibility for [the ISRP] and the Council to organize the review appropriately.”
  The Council will search for, examine, and where appropriate adopt practices that allow the ISRP to review general protocols, guidelines, and standards for classes of projects—similar to the successful review of 2000 BiOp Action 151 water acquisition criteria for use by the National Fish and Wildlife Foundation.  Then, as in the Action 151 example, the Council would have notice of each project implemented pursuant to the protocols, guidelines, or standards, but would not necessarily have to expressly recommend each individual one.  This is consistent with the understanding that the Council’s primary role in the project review process is to decide which projects to recommend to BPA.
  

III.  Expectations of BPA

A.  Funding.
  

BPA commits to making up to an average of $XXX million in expense accruals, indexed to inflation (estimated at X% per year), and up to $XXX million in capital accruals available annually during the period of this MOU.
 These amounts will include that portion of BPA’s internal costs that go to specific tasks—such as environmental compliance or land appraisal review—needed to implement projects. These amounts include the integrated direct program measures that cover activities implemented under the integrated program to fulfill BPA’s section 4(h)(10)(A) responsibilities under the Act and off-site actions needed to comply with the ESA under pertinent FCRPS biological opinions.  BPA Program support is estimated to be $XXX million in addition to this amount each year, not indexed to inflation.  

B.  Budgeting. 

After receiving final prioritized project recommendations and  funding suggestions from the Council [by August 1 of each year ], BPA will create an annual budget prior to the beginning of each fiscal year.  BPA will use as guidelines the funding allocations of 70(anadromous fish)-15(resident fish)-15(wildlife) (program section guideline) and 70(on-the-ground)-25(RM&E/planning)-5(coordination) (project type guideline) discussed below in section IV.B.  BPA may apply its Level II Criteria (to be developed and included as Attachment XXX) to prioritize the Council recommendations if these are not prioritized by the Council in a manner that allows BPA to determine which projects in each project-type category (i.e., on-the-ground, RM&E/planning, or coordination) are the Council’s highest priority, and which projects within a province are the Council’s highest priorities.  BPA will plan the budgets using its capitalization and expense policies (pursuant to Attachments XXX and XXX).

1. Within the estimated annual expense accrual budget, BPA will include contingency reserves in the following amounts:  

a. Approximately $3 million annually to provide additional funds for those contracts that will not be allowed to have an end-of-year accrual because their amounts are less than the BPA Corporate Finance threshold.  

b. Approximately $1 million to $2 million for within-year increases, emergency requests, and rescheduling in order to allow projects the maximum flexibility within the integrated budget.

c. Approximately $1 million for the portion of planning, design, or pre-acquisition costs for capital projects that cannot be capitalized.

2. BPA will establish and track its budget using the accrual accounting standards as used by other BPA program areas.
  BPA will continue to use accrual accounting to record, track, and manage actual fish and wildlife costs and report them as part of its audited financial statements.  
3. BPA makes these financial management choices as a federal agency.  All budgets developed by BPA are proposals shared, through the Department of Energy, with the Office of Management and Budget. Once BPA budgets clear Congress, BPA expends funds accordingly, allowing for adjustments that shift between budget categories as allowed by law.
 

C.  Business principles.  

BPA commits to consistently applying business principles used in fulfilling its power and transmission mandates to its fish and wildlife efforts.  

1. Budgets will be set using the same process and financial criteria as the Power Business Line.  Those processes and criteria may be found in ____ (included as Attachment XXX).

a. Using the Power Function Review or successor processes, BPA will encourage public review and comment on its budget levels and rate case program area estimates prior to adopting them.

b. BPA will treat its fish and wildlife program internal overhead costs in the same manner as other Power Business Line program areas treat such costs.  Costs incurred for services provided as required by an implementation contract (for example NEPA and other environmental and permitting work performed by BPA staff for the project proponent) will be included as a program expense cost.  See section III.B.

2. Budgets will be incorporated into rate case workshops and rates design in the same manner as budgets from other Power Business Line program areas.

3. BPA will report its fish and wildlife budgets, expenditures, and other activities in the same manner as other program areas or as otherwise directed by Congress or the President.

4. Expense budgets will continue to be managed as described in the Administrator’s letter to the Council Chairman dated October 3, 2003.  See Attachment XX.

5. Capital budgets will continue to be managed by Financial Services as part of BPA’s overall capital management program as described in the BPA’s fish and wildlife Capitalization Policy.  See Attachment XXX.  

6. Financial information will be provided pursuant to BPA’s Financial Disclosure Policy.  See Attachment XXXX.

D.  Contracting.  

BPA implements the program using contracts primarily, and grants where appropriate, consistent with contracting guidelines and advice from BPA’s Chief Supply Chain Officer or delegates.  BPA’s authorities allow the Administrator to contract as he or she determines is necessary and appropriate to meet one or more of BPA’s statutory purposes.  BPA has available several options when contracting, such as fixed price and reimbursable contracts, grants, and financial assistance awards.  If BPA makes a new or different policy regarding the type of contracts it intends to use in implementing the program, it will share those plans in advance with tribes, CBFWA, the Council, and other interested parties.

1. BPA will use its available tools and policies to manage the program in a way that is efficient to contractors where possible.  Beginning in FY2005, contracts older than three years will be closed out and by 2007 no contract older than three years will be allowed.  All contractors who would benefit from new contracts at a more frequent pace will be supported.

2. Due to resource and efficiency constraints, BPA will not move contract periods to match the federal fiscal year.

IV.  Coordinating Solicitation and Prioritization Between the Council and BPA

A.  Allocation Guidelines.  

The 2000 program has one allocation guideline currently:  “To prioritize among the many needs to address fish and wildlife impacts throughout the basin, the Council will maintain the current funding allocation for anadromous fish (70 percent), resident fish (15 percent), and wildlife (15 percent), until a new budget allocation is adopted.”
  This allocation guides the general program areas or sections for funding. BPA and the Council agree to continue using this program section allocation as a guideline and to apply the following additional principles in doing so:  

1. Mitigation should emphasize addressing areas of the basin with the highest proportion of unmitigated losses.
 

2. Adding the research, monitoring, evaluation and planning portions of each on-the-ground project, and all projects meant to specifically address knowledge-base concerns, the total of research, monitoring, evaluation, and planning in the integrated program expense budget should not exceed 25% of the total expense budget.

3.  Adding the coordination portions of each on-the-ground project, and all projects meant to specifically address coordination with other entities, projects, or programs the coordination portion of the integrated program expense budget should not exceed 5% during the term of this MOU.

4. The financial allocation for program implementation during the term of this MOU is to have 70% of funding going to on-the-ground mitigation for fish and wildlife, 25% to research, monitoring, and evaluation, and 5% to coordination. 

B.  Project solicitation and prioritization  
1. With input from NOAA Fisheries and CBFWA, the Council and BPA shall develop an electronic solicitation form that is compatible with PISCES and will allow for efficient, transparent tracking of the proposal through the Council’s recommendation process and for contract management.

2. Solicitation by the Council and BPA.

3. ISRP review of selected sample proposals.

4. Within XX days of receipt of the ISRP review, BPA, the Council, and CBFWA will jointly classify each proposal as on-the-ground, RM&E/planning, or coordination.

5. BPA, the Council, and CBFWA will each individually prioritize the projects within these categories.
  

a. The prioritization criteria used by BPA, the Council, and CBFWA may be different for each class of proposals. Prioritization criteria will be based on the:

i. Northwest Power Act,

ii. ESA, 

iii. Clean Water Act,

iv. federal trust responsibility to Indian Tribes, 

v. and the policies and guidelines articulated in the 2000 Program.

b. In addition, projects with at least a 10% cost share from other partners (in funding or in-kind commitments) will receive one extra priority point (out of ten points) and projects with over 35% cost share
 from other partners receive two additional points in each of the prioritization criteria developed for use in this section.  

c. Similarly, projects addressing shared obligations but not including a cost share (in an amount equal to each partner’s share of the obligation) will be deducted one point and flagged for BPA to determine if they violate the in lieu prohibition. 

d. Tribes will be consulted to assess which the proposals meet tribal needs, and each proposal that does should receive one additional point.

e. BPA will use its Level II criteria (to be developed) (Attachment XXX). BPA’s prioritization of proposals should also include in its comments what actions are required for ESA compliance and why, which projects may have in lieu funding difficulties, what proposals already have firm contractual commitments, etc.

6. The prioritization scores of each proposal by BPA, the Council, and CBFWA will be averaged for a single prioritized score.  All prioritizations will use the same tribal needs score assigned by tribes; the in lieu funding score will be assigned by BPA.

7. Council issues draft recommendations for comment.

8. BPA comments as necessary, clarifying or reemphasizing depending upon additional information received or changed circumstances. 

9. CBFWA compares the draft recommendations and prioritizations to subbasin plan priorities and recovery plans, and reviews how well projects fit into the 70-25-5 project-type allocation guidance. 

10. Council provides final recommendations for projects it wants BPA to fund.  These recommendations may exceed BPA’s annual budget to allow an adequate number of projects are ready as funding becomes available during the course of the year (through delays in other projects or freeing up of the contingency reserves).

11. BPA issues contracts consistent with the final prioritized list of projects and the available fiscal year level of funding. If necessary to size the proposals to the available funding, BPA may undertake a final prioritization using Level II criteria (to be developed) (Attachment XXX) and principles of the 2000 Program.  

12. BPA conducts requests for proposals or enters contracts as necessary to implement the integrated program.

C.  Expedited project solicitations.

If situations arise in which BPA determines it needs or wants project recommendations expeditiously to meet a new or changing mitigation need, the Council and BPA will together develop a solicitation and review process including provisions for representative ISRP review to provide recommendations when needed.  

D.  Project tracking and review.

BPA will use the project solicitation form developed jointly with the Council (section IV.B.1) and integrate it into PISCES for projects it will implement and will track each project’s progress as tasks and milestones are completed, invoices are processed and paid, reports are filed, etc. BPA will make PISCES available to the public while protecting that information, such as cultural resource sites (required by law to be protected)
 and limiting access to certain information, such as salaries, that has no broad or general public utility.

In addition to managing contracts using PISCES to display contract implementation information, the following review processes will be undertaken:

1. BPA will conduct a quarterly financial and project performance review during Council meetings in November, February, May, and August.  These quarterly reviews will consist of a standard package of management reports covering project performance, project and program funding, and discussion of any adjustments or corrective actions needed or taken.

2. The Council, CBFWA, and BPA will jointly conduct an annual policy and technical review of a representative sample of the integrated program projects to establish whether projects achieved anticipated milestones, whether projects achieved their biological objectives, and whether biological results were achieved in the most cost effective manner. 

3. Within year adjustments to contracts accomplished using the Council’s and BPA’s forums (BOG) and protocols.  

E.  FCRPS Obligations
  

Notwithstanding the Council’s efforts in the 1980s to assess hydroelectric system impacts to fish and wildlife,
 the extent of BPA’s legal obligations under the Act—with the exception of wildlife habitat losses resulting from construction and inundation—remain to be defined. To further develop a clearer, shared understanding of BPA’s obligations, BPA and the Council will jointly develop a work plan and undertake the following tasks:

1. An analysis of pre-Power Act mitigation and compensation efforts by or on behalf of the FCRPS.

2. A legal analysis of the extent of FCRPS mitigation Congress anticipated under the Act.  The analysis will distinguish between what mitigation BPA is authorized to undertake and what mitigation BPA is required to undertake.  

3. A summary of mitigation for the FCRPS completed to date under the program.

4. A review of remaining mitigation needs that are the FCRPS’s responsibilities.

5. Development of an understanding regarding a reasonable pace of mitigation to achieve the unmet mitigation needs that are an FCRPS responsibility.

V. Expectations of CBFWA

The BPA, the Council, and the concurring tribes may ask CBFWA to undertake the following tasks in the following order of priority.  

A. Evaluate how closely projects recommended by the Council, and projects funded by BPA, follow the 70-15-15 program section allocation guideline and the 70-25-5 project-type guideline.

B. After working with the Council, NOAA Fisheries, USFWS, other regional fish and wildlife managers, and BPA to fully understand the needs for integrated program RM&E needs, priorities, and goals, assist in developing a plan for how to best meet those needs and goals within the budget allocations noted in this MOU.  Coordinate with the ISRP as well with the Pacific Northwest Aquatic Monitoring Partnership.

C. Analyze the successful cost-sharing techniques developed in other similar resource programs by CBFWA members and others.  Study the models in use by agencies, tribes, and non-governmental organizations that have successfully brought in additional funding from sources other than BPA for mitigation in the basin. Report on how to better capture other sources of funding for the system-wide mitigation called for in the Act. 

D. Examine ways to find cost-savings in project development and project implementation.  

VI. Addressing Disagreements
 
Should disagreement arise as to the interpretation of the provisions of this MOU, which cannot be resolved otherwise, either BPA or the Council may engage this provision to address the disagreement. Similarly, CBFWA or any of its members may petition BPA and the Council to address a disagreement related to this MOU, and in such case BPA and the Council may apply the guidance of this provision if both agree to proceed.  The agency or tribe seeking to address a disagreement shall provide its concerns in writing and make its views publicly available for mutually acceptable resolution.  A policy group with representation from BPA, the Council, CBFWA, and tribes that have concurred with this MOU will address the dispute.  The policy group will provide reasonable opportunity for all interested agencies, tribes, and others to present their views.  Resolution must be consistent with the stated purposes of this MOU and applicable law.  If the disagreement has not been addressed satisfactorily with the policy group within sixty days, then BPA and the Council will select a neutral location to meet in public at a mutually convenient time and address the disagreement through facilitated discussion led by a facilitator they will select jointly.

VII.  Duration and Modification

The BPA and the Council expect this MOU will provide guidance for fish and wildlife program integration, planning, and implementation during BPA’s fiscal years 2007 through 2012.  BPA and the Council may agree to modify this agreement after consulting with the concurring tribes; all such modifications shall be in writing and offered for concurrence to the tribes.

VIII.  Nature of this MOU

This MOU is meant to provide additional guidance in how BPA, a federal agency, and the Council, an interstate compact, will exercise their respective duties under law, and to clarify roles and responsibilities. This MOU was undertaken to provide greater certainty and stability in the development and implementation of the integrated Fish and Wildlife Program.  For BPA and the Council, this MOU is a general statement of policy, or rules of agency organization, procedure, or practice. This MOU is an expression of good faith and can neither supersede legally binding commitments made by either BPA or the Council under other contracts or agreements nor supersede either entity’s authorizations or obligations under law.
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� Recommendations of the Governors (June 2003) page 8.


� This MOU uses the acronym FCRPS to include only those federal dams in the Columbia Basin from which BPA markets power and has a mitigation responsibility under the Act.


� NPA, 16 USC 839bh10A.


� NPA, 16 USC 839bh1A.


� NPA, 16 USC 839bh8B


� NPA, 16 USC 839bh4A, 5, 6D, 7; Tang Opinion.


� NPA, 16 USC 839g(e).  


� Based on Council Staff’s Strawman p. 2 (Sept. 2004).


� Based on CBFWA’s draft MOA (Feb. 3, 2004)


� Recommendations of the Governors (June 2003) page 8.


� Recommendations of the Governors (June 2003) page 8.


� NPA, 16 USC 4h10A


� Letter from Council to BPA regarding Recommendations for FY 2005 Program planning budget (Aug. 6, 2004).


� 2000 Program, page 45.  


� 2000 Program page 48.


� The ISRP shall “review a sufficient number of projects to adequately ensure that the list of prioritized projects recommended is consistent with the Council’s program.”  16 USC 839b(h)(10)(D)(iv).


� 2000 Program page 48.


� NPA, 16 USC 4h10Div


� Memo from Volkman, Shurts, Walker to Council Members, Analysis of independent science review legislation, (Sept. 16, 1996) p. 4.


� 2000 Program page 46.


� Alternatively, eliminate specific dollar amounts here and reference the PBL Power Function Review as a place to go for the budget projections.


� BPA cannot provide final details—i.e. actual numbers—on this section until completion of the Power Function Review and the development of budget recommendations in that process.


� The Bonneville Project Act requires audits of BPA transactions and the Third Powerhouse Act requires consolidated financial statements. 16 U.S.C. § 832h(a). To obtain a satisfactory or clear opinion from its independent auditors under generally accepted accounting principles, BPA must use accrual accounting.


� BPA’s �proposed commitments become part of the President’s budget submitted to the Congress each February. 16 U.S.C. 839b(h)(10)(B). Congress finalizes budgets and approves their adoption before BPA is authorized to expend any portion of the BPA Fund (which is an ongoing indefinite appropriation).  


� While this section is somewhat detailed, it is meant as an example of how BPA, the Council, and others could more clearly articulate roles and responsibilities.  If this or a similar process was adopted, it should be reviewed periodically and modified—upon mutual agreement and with tribal concurrence—to reflect experience and lessons learned.


� 2000 Program page 47.


� 2000 Program page 47.


� For ease of conveying the prioritization concepts, this draft proposal anticipates all projects being funded through the integrated program would be prioritized simultaneously.  So long as each project is compared with all others in a manner that allows for program-wide prioritization, BPA is willing to work on a stepped or tiered (provincial review?) approach to prioritization.


� A 35% cost-share is in the range of the typical non-federal contribution required by other agencies in their fish and wildlife mitigation efforts. For example, the Corps’ Section 206 Program (Aquatic Ecosystem Restoration) and its Section 1135 Program (Project Modification to Improve the Environment ) require 35% non-federal cost; OWEB’s Challenge Grants call for a 1:1 minimum cost share (� HYPERLINK "http://www.oweb.state.or.us/directory/documents/challengegrants.pdf" ��http://www.oweb.state.or.us/directory/documents/challengegrants.pdf�).     


� http://www.nps.gov/cany/pdfs/H1.pdf


� Responsive to Customer Principles for a Long-Term Funding Agreement for Fish and Wildlife page 2.


� 2000 Program at 61 (identifying Technical Appendix E as source of estimates of hydropower-related loses). 


� Drawn from 1996 MOA Among 5 Federal Departments, section IX(b).
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