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September 25, 2007
Greg Delwiche

Vice-President for Environment, Fish & Wildlife 

Bonneville Power Administration

P.O. Box 3621

Portland, OR 97208-3621

RE:  Bonneville Power Administration “In-Lieu” Funding Policy
Dear Greg:

I am writing on behalf of the Columbia Basin Fish and Wildlife Authority to comment on the Bonneville Power Administration’s (BPA) June 2007 draft in-lieu funding policy, and the questions included with the policy.  Our comments are summarized below.

The Northwest Power Act requires the Northwest Power and Conservation Council (Council) to develop a program to protect, mitigate and enhance fish and wildlife to the extent affected by hydroelectric development.  The Act directs the Council to deal with the Columbia River and its tributaries as a system.  In Section 4(h)(8), the Act authorizes the Council, “in appropriate circumstances,” to include off-site enhancement measures in the program to achieve protection from -- and mitigation for -- development and operation of hydroelectric facilities.

The Act requires BPA to use the Bonneville Fund consistent with the Council’s program.  But the Act prevents BPA from making expenditures that merely substitute ratepayer funding for other sources.  Specifically, section 4(h)(10)(A) requires that –
Expenditures of the Administrator pursuant to this paragraph shall be in addition to, not in lieu of, other expenditures authorized or required from other entities under other agreements or provisions of law.

16 U.S.C. §839b(h)(10)(A).
The draft in-lieu policy suggests that in-lieu problems arise whenever another entity is authorized or required to undertake an activity.  According to the draft policy, the problem arises regardless of whether funding actually is available.  BPA has included in its draft in-lieu policy several questions about how the in-lieu funding prohibition should apply.  The questions in the draft policy apparently are intended to elicit comments on the agency’s interpretation of the statutory provision.  The nature of BPA’s questions, however, demonstrates the need to answer a more fundamental question about the in-lieu funding provision in the Northwest Power Act, specifically, whether it limits BPAs authority to fund a fish and wildlife project where another entity is authorized – but not required – to undertake the same activity.  
The draft policy claims that an in-lieu problem may arise whenever an agency is authorized to undertake an action, regardless of whether funding actually is available.  BPA’s reading of the in-lieu provision could prohibit BPA from funding nearly every project recommended in the Columbia Basin Fish and Wildlife Program.  That is because, by definition, there is overlapping authority between the region’s fish and wildlife management entities, which have statutory authority to protect and enhance fish and wildlife, and BPA's responsibilities under the Northwest Power Act to protect, mitigate and enhance the Basin’s fish and wildlife resources.

We read the in-lieu prohibition more narrowly than does BPA. In our view, the in-lieu prohibition applies only when money is actually available to be spent, or is required of an entity as a non-discretionary expenditure.  This reading of the statute suggests in-lieu problems arise only if expenditures are available, having already been appropriated, or where legally required.  An expenditure may be required, for example, under a Federal Energy Regulatory Commission license or a court-ordered remediation.  Expenditures are authorized when money is actually appropriated by Congress or, in the case of a state agency, by a state legislature.
BPA's proposed in-lieu policy causes far more problems than it solves.  BPA's paraphrase of the statute omits the word "expenditure" to reach an entirely different result than suggested by common sense and a plain reading of the statute.  A fundamental principle of statutory construction is that courts will avoid an interpretation that creates an absurd result, or that frustrates the purposes of the statute.  BPA’s internet web site shows a fish and wildlife project list with nearly 1,000 individual projects.  Carried to its logical extreme, BPA’s reading of the in-lieu provision would disqualify hundreds of these projects from consideration for funding from BPA.  

We agree the in-lieu funding prohibition applies whenever expenditures are required from another entity by law or agreement.  An in-lieu problem potentially arises whenever another entity is authorized to undertake an activity, but the prohibition applies only if funding is available.  The in-lieu prohibition in section 4(h)(10)(A) focuses on expenditures that are authorized from other sources, not on activities that may be authorized but not yet funded.  To read this provision otherwise would prohibit BPA from funding projects undertaken by other public agencies with statutory authority to undertake the very action proposed for funding.
We strongly encourage BPA to resist creating a policy of this significance through a unilateral action.  The upcoming Program amendment process is the appropriate forum for resolution of this issue as the policy directly applies to implementation of the measures we will recommend for implementation beyond 2010.  We disagree with the current application of your in-lieu funding criteria and believe it to be subjectively and inconsistently applied.  We are particularly concerned that the draft policy, if implemented, would compromise FY 2009 funding through premature application in FY 2008 which has not been developed regionally.

We plan to recommend the Council include an in-lieu policy into the Fish and Wildlife Program through the next amendment cycle.  The Northwest Power Act affords the fish and wildlife managers a “high degree of deference” for Program recommendations.  Nevertheless, we recognize the complexity of this issue, and would welcome an opportunity in the coming months to work collaboratively with BPA and the Council to develop a mutually-agreeable resolution of this important issue.

Sincerely,

COLUMBIA BASIN FISH AND WILDLIFE AUTHORITY
Daniel H. Diggs
Chair
CC:
Dr. Tom Karier


Chair, Northwest Power and Conservation Council 
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� In fact, federal agencies are prohibited under the Anti-deficiency Act (31 U.S.C. § 1341) from accepting funds from other sources for otherwise unauthorized activities.  Several federal laws provide authority to agencies to undertake actions to protect and restore fish and wildlife.  See General Accounting Office, Columbia River Basin: A Multilayered Collection of Directives and Plans Guides Federal Fish and Wildlife Activities (GAO-04-602, June 2004).  But expenditures are authorized through enactment of various appropriations bills.






