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The following is a summary of arguments presented by BPA Customer Representatives/Public Power Council in a white paper dated April 4, 2008, and entitled “Legal Outline of the Requirements for the Northwest Power and Conservation Council’s Fish and Wildlife Program”:

1. The scope of the program is limited to hydrosystem impacts.
The Act directs the Council to establish a program consisting of “measures to protect, mitigate, and enhance fish and wildlife affected by the development, operation, and maintenance of” hydroelectric facilities.  According to the PPC, the Council must secure agreements with appropriate entities providing for funding and administration of enhancement measures to the extent the Council seeks to expand the Program beyond measures to address hydrosystem impacts.
2. The Program should consist of measures, not individual projects.
According to the PPC, “measures” are different than “projects.”  The Act distinguishes between measures and projects by setting up separate ISRP review processes for project proposals.  Including individual projects in the Program would improperly preclude ISRP review and evaluation. 

3. The Program should prioritize onsite protection and mitigation  measures over offsite enhancement measures. 
The PPC claims that the Act “establishes a distinct priority for mitigation at the [hydroelectric] dams and in the reservoirs.”  Offsite enhancement measures are appropriate only to the extent onsite protection and mitigation measures are insufficient. 

4. The Program Should Focus on Coordination
The Program should complement federal and state activities, and the Council should focus increasing coordination among the state and federal fish and wildlife managers.  This includes coordination between measures to address hydroelectric development impacts and measures that address unrelated impacts, so long as measures addressing non-hydroelectric impacts “are paired with outside funding agreements.”
5. “Enhance” does not mean restore.
PPC argues that the Northwest Power only authorizes the Council to protect against and mitigate for present and future impacts and, in limited circumstances, to do so by including offsite enhancement measures.  According to the PPC, this statutory mandate does not include authorization to mitigate for losses caused by construction or historic operations of hydroelectric facilities.  Instead, existing environmental conditions should be used as a “baseline” against which to measure compensable impacts.
6. The Council cannot simply defer to fish and wildlife managers’ recommendations.
7. Fish and wildlife managers only entitled to “due weight” when there is a conflict between recommendations.
8. The Council is not required to provide deference for fish and wildlife managers’ project recommendations.
9. Council Should Not Rely on Manager’s Recommendations unless accompanied by detailed information.
10. Council Must Disregard Recommendations that are Inconsistent with the Act’s Substantive Criteria.
The Council must evaluate each recommendation in light of the Act’s substantive criteria to complement the existing and future activities of regional fish managers, to be based on and supported by the best available scientific knowledge, and to utilize the alternative with minimum costs.
11. Council is permitted to adopt a recommendation only if a “more effective recommendation” does not exist.
According to the PPC, with each recommendation the Council should determine if a “more effective" recommendation exists, and if so to adopt the more effective approach.

12. Council must reject recommendations that don’t address current or future hydroelectric project impacts.
The scope of the Program is limited to addressing impacts caused by hydroelectric development.  Offsite measures may be included only to the extent they are directly related to impacts from current of future operations of hydroelectric facilities.
13. Council must reject recommendations that would require expenditures in lieu of funding from other entities.
According to the PPC, the Program cannot include measures that address impacts for which other entities are authorized or required to fund mitigation.
